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IN THE TWITED STATES DISTRICT COURT e
FOR TEZ DISTRICT CF NEW MEXICO

DIANONT BAR CATTLE COMPANY
and LANEY CATTLZ CONPANY,

Plaintiffs,
vE. civ. Ho. 96-437-HB
UNITED STATES OF AMERICA/
GLT: . Beeratary of
Tnited States Department
ef Agriculturs; and U.8.D.A.
Forest Sarvica,

Dafendants.

HENCRANDUM OPINION

Tais matzer is bafors ths CousT on Darandants’ den for
gummary Judgment on Derendants’ csunterelaizs, filad August 5,
1996. The countarclaims raguest the following relief: {1) an
imjunction prokibiting wrnautherized grazing 5Y Plaintiffs’
14vastosk on National Forest Systams lands; (2) an ecrdar direeting
tha removal of the unauthorized livestock; and (2) feas and damages

lowing from tha unautherized w Having raviswed the goticn, the

mamoranda in suppert and in cppositien, and the apriicable lav, the
Court £inds t2at the moticn is well taxen and will pa granted. The
Court’s granting of Defandants’ noticn dispeses of Plaintiffs’

action.

1. gupiadiction

Altmeugh Plaintiffs characterize thale action as cne for &

Saclaratory judgment, Plaintiffs’ sction is & qulet title aczien

against the United states. Tha Quist Title Act providas tha scla



jurisdictionsl basis to estanlish title to land against the Unitsd
states. Bleck y. Worth Dokota, 461 T.5. 273, 286 (1583). The
guiet Titla Act of 1973, 3§ U.5.C. § Z409a, provides a limited
waiver of seversign immunity that permits t2e United States to ba
nazmed as a party defendant in = civil action "to adjudicats a
Aisputed $itls to raal property in vhich the Tnited Statas claizs
an interast, other than a security intarsst or vatar rights.® 23
U.8.C. § 24093, The Court has jurisdicticn over Defendents’

counterclaims pursuant to 28 U.5.C. § 1345,

£, Qszzacv Judsment SEARATS

This Ceurt will grant suzzasy judgment when thers is nc
ganuine issue as to any material fact, and tha sovant im entitled
to judgzent as a zatter of lav. red. R. Clv. P, 56(c). The movant
carriss the burdsn of astablishing thers are no genuine issues of
asterisl fact, Adickes v, S. ¥, Kress & Co., 398 U.S. 144, 187
(1970), but say discharge lts burden by showing thers is an absenca
of avidanca to support tha non-movant’s cass, gcalotex Corp, V.
ats its

catrate, 477 U.S. 317, 325 (1986). Once the Bevant
burdes, the burden shifts to the mon-zmovant to demonstrate &
genuina imsua for trial ena zateriil mazsar. Jacchus Indus., Inc.

¥. Apvin Indus.. INC.. 939 ?.2d €87, 891 (10th ciz. 1991). 1In
n, the court locks at the

making its suzmary judgment determina
pleadings and documsntary avidancs in ths light mest faverable ts

the : Invs,. Ltd. v. Jackson Eols Ski Corm

599 F.34 1185, 1110 (10t Cir. 1991), and the movant must shov
beyond a reascnabla doubt it is entitled to summary judgment, Higks
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v, gitv of Watonga. QKA. $43 F.2d 737, 743 (1ot cir. 1981).
Hovever, once the burden sBifts to the non-zovant, that party =ay
not rest on its plaadings but Dust set forth spacific facts sheving
thers is a gsnuine issus for erial as to thoss dispesitive natters
for which it earriss ths burdan of proof. galofmx CoIDas 477 U.S.
at 324. If the mon-movant cannot Bake suek a shaving, after
adaguata tizme for discovery, sumzary judgment is mandated. Id, at
323,
III. Zagiual BASkezoumd

#has Unitad Statas of Azerica, acting through ths Tnitsd States
Departzen: of Agricultusa, Torast Sarvice is tha ovmar and =aniger
of =he Gila Naticnal Forest and the Apache Naticnal Porest which
are ccmpements of tie Haticnal Porast Systaz' in the State of Rew
Maxics. Thess lands ars retainad and managed By toe Unitsd States
of America pursuant to lts povers under the Constitution, prizaril;
the Propecty Clauss, which gives Congr

the power "to dispose o2
and zaks all nesdful Rules and Regulations respecting the Tersitory
or cthar Properwy balonging 2 the Unitsd states.” U.§. Comst.
art. IV, § 3, cl. 3.

The Fopest Servics adainisters National Forest System lands

for 1. grasing P in at with a mmbar of

sedazal statutes.’ Ecowevar, "mll grazing and livestock uss on
-

" The tars "National Forast systea® is dafined at 38 T.5.C.
§ 1609(a) and includ ameng other lands, all ¥ational Ferast
lands resarvad or withdrawn frem the public demain.

1 shese statutas insiuda tza followingt (1) tha Organic Act
of 1897, 16 T.8.C. § 55| (3) the cranger=Thys Act, 1% U.5.C. §
5801, tha Fational Forast Management hct, 16 U.5.C. § 1600 gt E8d.,
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Maticnal Yorsst Systez lands . . . zust be suthorized by a grasing
oF livastock use parmit." 36 C.F.R. § 222.3.

A. lansy Cattle CONRRLY

In 1988, the Forest Service issued a ten year temm grazing
parmit te the laney Cattla Company (LCC) autherizing it =o grate a
cartain nuombar of cattle on & spacific allotment’ of tha Apachs
Maticnal Forest, subjesct t& the terns and conditicns of the parmit.
Bpecifizally, the

est Sarvice autherized 12T to graze 138 cattle
en the Laney Allotzant, Luna Ranger pistrict, Zrom March 1 to
Pebruary 28. Zarmit Number 06-573 indicatsd an mxpiraticn data of
pecazber 31, 1955. However, tha Forest Servica racantly discovarsd
that this data resultsd in a per=it term in excass of tan yesars,
which is ths maxizum allevable under sgdaral lav. The sxpiratien
date of Perzit Numher 06-372 shculd have besn Mareh 13, 1995,

—_—

tra Fedaral land Policy and Management Act, 43 v.5.C. § 1701 oS
asg,, the Public Rangelands Inprovement Act, 41 U.8.C. § 1901 4%
gag., ths XNultiple Uie Sustained Yiald Act, 1 U.5.C. § 328 e%
2mg., Ths Tmdangered Specias Act, 16 U.S.C. § 1831 A
Foastal Wazar Pellution Cemtrol Aet, 33 U.5.C. § 1211 st aed,, the
¥ational Envircnmantal Pelic T.8.C. § 4321 at med..
Archaeclegical Rascurces Frot.
and the Naticnal .
Range managesent regulaticns at 36 c.P.R. § 232 g5 smag, give the
Forest Ssrvice sdditional authericy ta adninistar livestock grazing
activities on Naticnal Forest System lands.

Whare National Forsst Systaz lands have bean congr
designated as wilderness, the Forast Sarvice must alse refer to the
Wilderness Act, 16 U. § 1131 st aed., ragulaticns at 36
€.F.R. § 293 gt zag. diticral suthorities by which livestock
grazing activitias ar dzinistared.

3 gng Forast Sarvice defines an allotment as "a desigmated
area of land available Zor livastock grazing.® 36 C.F.R. §
222.1(2) (3) .



1ocs sutherized agent aigned Parmit Kumber 06-973. BY signing the
parmit, the agent accapted tha Serzs of the permit.’

Several times in 1995, the Forast Servica notifisd LCC of tha
upeeming axpiration of its permit and of tha raguirsssnt that en
Application for a Tera Grazing Parmit would nesd to be submitted
and procsssed by the TForast sarvics bafora a nev tarm graiing
parait could ba lasusd for ths laney Allotzent.

In responss to the Torest gervice metificizion abeut the
sxpizration of its parzit, LOC advised the Forast servica that it
had no intantion of summitting an Application fer a Tarm Grazing
Farmit bacause ts do so would "viclata ies valid axisting rights.”

On Decsmbar 31, 1958, 1CC’s parzmit axpized. Howavar, LSC has
continued to graze its livestock cn tha Laney Allet=ent without a
perzit and has refused to apply for & nev term grazing permit frem

the Forsst Sarvice.

3. Rianczd ®ar Allotpent

In 1986, the Torest Sarvice lscusd 2 tan year terz grazing
parzit, Parmit Nuxber 06-997, to Diamend Zar cattla Company (TBCC)
sutherizing it te graze a cartain nuzber of cattla on a specific

_—_—

& Tomediataly above the agent's signatuze, the permit statas,
®I HAVE REVIZWED AND ACCEPT THE TIRMS or THEIS PEROT.® In
addition, Clause 3 of the permit statas in part:

It is fully undarstoocd and agread that this parzit zay ba
suspanded or cancalled, in whols oF in part, aftsr
written netics, for failure to comply with any of tha

or any ef the ragulations of the sscratary of Agriculturs
on which this permit is based, or the instryctions of
Porast cfficers issusd thersundsr . . . .



iy

allotment of the Cila Naticnal Forest, mubject to the tarms and

3 ivicns of tha perd:it. specifically, the rerest Servica
authorized DBEC to graza 1188 cattle and 10 herses cn the Diazend
Bar Alletzment, Mimbras Ranger pigerict, from March 1 to February
28.) parait Nuzber 08-997 indicated an expiration date ot Dacembar

31, 1996, which resulted in & grazing permit with a term in excess

of ten years, the maximum allowad undsr fsderal law. Perzit Number
c£-997 actually expirsd on January 14, 1996, CBCC'S authorized
agont signed the parmit. Permit Number 06-987 contained the same
Janquage feund in Parmit No. 06-872.

pBce claims it cwns "vestad and acczued Tights %o vater and

range for the purpese of

iging livestock on what is now callad

tnu Naticnal Forest which lies within th boundarigs ef the Diazmend

Gar Ranch."  On June 12, 1995, DBCS geve netice to the TForest
sarvice of its recordation ef 3 wpeclaration of Real, Water,
razing & Personal Proparty Rights in tha County Clerk's offices
in catren, Grant and Sierza counties in tha State of New Mexice.
nace described the “"Declaraticn of Real, Water, Grazing and
Personal Property Rights" ae fellovs!

This decus
livestock

safines The valid livestock grazing and
wering rignts of tha gacgraphical ares known

in the U.S. Forest Service racords ad the Diame T

Allotment in the Gila Natisnal Forest of New Mexico.

_—

5 wnmila Permit Nusbar D&-957 authorized grazing br 1188 haad
of cattle, 133 head of that tetal was held in suspansion panding

.5 completion of certain Yangs improvements which wers never
soszplated. Thus, the parmit authorized grazing for only 1,000 nead
ot cattla.
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In a latter tc the Secratary of Agriculturs, datad Auguat 15,
1695, DBCC raguedted 2 Desting "to develop an erderly transition
frem federal manegemant of our ranching operation %o private
sarageament under state political soversignty.” On Saptember &,
1995, the chisf of the Forsst servica responded to DBCC*s August 15
lettar and adviged DBCC that a mesating to discuss the proposed
from the federal to

+ransitisn of range management T jpansiblliti

s+ata government would Ret pe "a productive oF A& 2icient use of
sime or energy" bacause the agency lacked tha lsgal autherity =
engzge in this type of transfar.

en Fabruary 7, 1998, the Chief issued a decision pertaining to
the administration of the piamond Bar Allotment which concluded,

jnnar Alis, that DBCC’s grazing permit had axpired on Januazy 14,

1996, and instructed the agency %o offer DBCC a new permit

sccnrdance with Saction £04 of the Rescizsicns Ace.t

on February 28, 1896, DBCC infersed the Forast Service it
rias mot willing to sign 8 grazing permit in its currant for3 since

chat fora requirss us %o veluntarily give up our valid existing

— ——_—

¢ 1n 1995, Congress passed 2 lav intanded to minimize the
pozantial hardship te grazing parmitteecs acc onad by a delay in
receiyv: a new term grazing permit follewing the expis: tion of an
cld term grazing permit. Section 504 of the Rasc iens Act,
Fublic Law 104-19, rsquired the Forsst Servics %o, inter alla.
isgue naw term grazing per=its witn the sama terzs and conditions

e W ing tarm grazing pe: to perzittess who had not
ved new parmits ugan expiration of the previcus perzit lely
7 requirsd by

Eaciuss The soaney had failed to complets the analys

A. In accordance with Sactica 204 of the Rescissions Act of
Torast Service instzucted the Ferast Service
suparviser To issua a nev n grazing permit to DBCC with the saze
erms and conditions as the axXp 4 permit panding the cempletion
cf the analysis of the Diamond Bar Allotzent Mansgezent Plan.

NF
1395, the Chief of Th

7
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stockwatering and possessory grazing rights on the Diamond Bar

Ranch." Ex. DB-25.

rollowing the explration of its permit, BBCC continued TO
graze its cattls on the Dlamond Bar Allotmant without written
authorigation from tha Forest Servica. The Forast Sexvice
repasatedly varned DBCC that its unauthorized grazing was illesal

and subject to fees. Howevar, DBCC has Zailed to heed TRe Forest

service’'s warnings and continues =2 graie its cattle on the Diamond

Bar Allotment withsut a permit. DBCC also has refused To apply for
a new terz grazing permit.
Because LGC and DBCS have refused to ramcva their livestock

f-gm the G.

and Apache Naticnal Forests, pefendanta brought these
counterelaizs. Defendants claiz Plaintiffs are trespasaing on
federal land and interfering with the Forest Service’s sfferts e
rehabilitats foderaslly ewned rangsland. GDefendants further assert
Plaintiffs ars “"seversly {ppairing® riparian and wilderness

resources by

wnauthorized and unragulated grazing activity.
pefendants seak an crder from this Couzt (3) dirseting the razeval
f Plaintiffs’ unauthorized livestosk from the National Forest
lands, (2) enjoining any fuituse grazing astivities by plaintiffs on

*ne Gila and Apache Naticnal Forssts lands without writien

nerization from the Forast Service, and (1) fees and dazagaes for

a unauthorized grazing astivity.
Plaintiffs contend they are not treapacsing e National Forast
lands becauss they hold "valid existing preperty rights te the

water and range for the purposse of raising livestock™ on forest
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lands. According To Plaintiffs, "both Thay and tis govaernment are
vasted privata proparty cwners® of tha forest land in queation.
Plainsiffs clsiz they have private proparty rights (Livestock
watering and grazing rights) to the forest iand which were
apprepriated from the public domain inte individual ewnarship prier
to the establishzant of the Gils Naticnal Ferast and the creation
of the Fersst Sarvice.  Simply atated, Plaintiffs claiz they
previcusly appropristad the watsr and the range in accordancs with
Haw Mexico stats law and thus uuy hava a vestad right to tha water

and the forage.

The Unitsd Statas acguired the faderal lands that cemprii

Apacha and Gila N¥aticnal Forasts under tha Treaty of Guadalupe
Hidalge. In accordance with the creative At of 1891, Prasident
william ¥cXimley, by Proclamation of March 2, 1899, created the
Cila River Forest 7:serve from TRe public lands in the New Mexics
Tarritory. 16 0.5.2. 5 473.7 Prusidant Theodors Rocssvelt changed
the mama to the Gila Fersst Reserva by Proclamstion in 1905, The

patil Natienal For

© was astablished by presidential proclamatien
in 1908 by transferring land from the Gila National Forest. In

1525, the Datil National Forast wad transferred to and merged with

_

7 Tha Creative Act :rl 1891 was rapealed by Sectien 'mm of
=ha raderal lLand Policy a 4 Managament Act of 137%. P.L. -878.
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the Apache Natlonal Forest by proclamatien of Prasidant Calvin
Coclidge.

The Forast Service criginally estaBlished the Dismend Bar
Allotmenat in 1908 as an adminjstrative unit of the Sila National
Forest. Eighty=five persent of tha 143,380 acre Diamond Bar
Allotmant is within the Alde Lecpold Wilderness and tha Gila
Wilderness. In 1580, Congress dasignatsd the perticns of-tha Alde
Leopold Wilderness and Gila Wildernass presantly within the Diamcnd
Bar Allstment as vilderness. 54 stac. 3221, The Forest Sarvice
established the Laney Allotment in 1333 as an adpinistrative unit
of the Apacha Natignal Farest. There is ne designated wvildernesss
within the 27,926 acre Lanay Alletment.

on June 30, 1314, the

mitad States Congress enscted the New
Mexice Enabling Act, 36 Stat. 537, 338 (3930), autherizing tha

residents of the New Mexico Territery to slsct represantatives to

a constitutional conventisn for the purpose of admitting New Mexics
to the Union. Among its provisicns, the Act grantad certain tracts
of Unitad States pudlic lands to Naw Mexizo whar it entered tne
Unien. The Act requirad tha conventien to adopt an erdinance,
“irrevecabla without the consent &f the Unitsd States and the
pecple of [New Mexico]," agresing and declaring that =he
irnabitants of tha Territory of New Mexies "foraver disciaim all

right and title to the unappropriated and ungrantad puklic lands

lying within the beundsriea therscf.”

New MNexice’s ional 4 prad

invitatien te baccma s State and passed tha Constitution of the

10



State of New Mexice which states in ralavant part, "[t]hat the
pusple inhabiting this state do agras and declars that they forsver
disclaim all right and title to the unappropristad public lands
lying within the poundaries thersof." New Hexico Const. ATt. XXI,
§ 2. Upon recaipt of the State constitution ratified by the
inhabitants of the Hav Maxico Territory and ths Ordinance
disclaiming all unappropriatad public lands in the Territory, Xew
Maxico was admittsd to the Unisn on an equal footing with the
criginal Statas by pF idential preclavatien in 1313. 37 Stat.
1723.

B.

Por
ands

Tha TYorest Service administars the National Porest Systaz

undar various statutes, The Organic Administraticn Act of 1897, 30
§xat. 34, 16 U.5.C. § 473 &k _sad.. providas that lands may e

rasarved as National Fores

pursuant to the CTganic
Adminietzaticn Acz, the Seeretary of Agriculturs =ay issue Tules
and regulations concerning the Natismal Forests.'! In 1306, tha

segrotary of Agriculture i

ed regulations requiring persens
Jdesiring te graze stock in the National Forests to securs a permit
fram the Forest Service. Dodl » , 230 U.G. 506,
509 (1911).

-

» cetary of the Intarior initially adninistered the
Mational Forssts. TRE er Act :s.: uus transfercad the
administration of <the Naticnal Tor the Secretary of
igriculture in 1905. Transfer Act of 19&! ::l stat. 628, 16 U.35.C.
§ 473,

1
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Tha Granger-Thye Act of 1950, 64 Stat. 86, provides
independant suthority for the Forast Service to issus permits for
grazing en Haticnal Tersst lands. Section 19 of that statute, 16
U.5.C. § 5801, states:

The Secretary of Agriculture ia regulating grazing on the
natienal forests and othar lands adzinistered by him in
conneetion tharewith uthorized, upon such taras and
corditions as he may deexm preper, to issue permits for
the grazing of livestock for paricds not sxceeding ten
years and renevals thersof: , That nething
hersin shall ba construed as 1i iting or rastricting any
right, titla or interest of the Unitad Statas in any land
or rescurces.

In 1976, Congrsss anacted the Natienal Forast Management Act
(MFMA}, 16 U.S5.C. § 1600 g, 8ad.. whigh raquizss tha praparatien
of land and rescurce managenant plans fer each unit of tha Natzienal
Forast Systes. FPlans devaloped in accordsncs with the NFMA must
wgorn sma integrated plan for each unit of the Natisnal Forast
Systam.” 16 U,8.C. § 1684(L) (1) Apeng other things, NFMA requires

+hat “permits . . . for the use and occupacion of Natisnal Forest
system lands shall be consistent with tha land managsment plans.”
18 U.5.C. § 1804(i}.

Additionally, Section 402(a) of Fadaral Land Policy Management
Act of 1970 (FLPMA), 43 U.8.C. § 17%2(a), providas that, subject te
certain exceptions, livestock grazing parzits isgusd fer National
Forests in the sixtesn contiguous Westarn states, which includes
New Mexieo, shal. ke for a term of ten years. Sectien 402(a)
further provides that such grazing perzize shall be:

subject to such Terzs and conditions the Sesrstary

concarned das=s appropriate and consistent with the

governing law, including, but met limized to, %the

suthority of the Sacratary concernad to cancel, suspend,

12



or modify a grazing persit er 1 in whole or in part,
pursuant o ths terzs and conditions th , SF to
cancel or suspsnd a grazing permit or lease for any
vislatien of grazing regulation or ef any tars or
cerdition ef such grazing persit oF lease.

The Departmant of Agricultur: regulaticns concerning grazing
on Natiznal Forest Systaz lands ars published at 3¢ C.F.R. part

222, The regulations caution that grazing permits "convey ne

right, title, or intel + held by the United States in any lands or

resources." 16 C.F.R. § 232.3(®). The Tagulaticns slsc state that

tha tarms and cenaitions of & graz

parmit can be medified "to

conform =o currsnt ituaticns brought about By cranges la law,

regulation, exscutive ord developmant or revisisn of an
allctrent sanagement plan, of other sanagenent nesds.” 36 C.F.R.
§ 322.4(8) (7). In additica, the regulations provide that the

Forest Service may cancel or suspand, in whole or in part, any

grazing permit "if the pernittes deas not comply with previsicns
and requirements in the grazing parmit or the regulations of the

. 38 C.F.R.

Seccetary of Agriculture en which =he parmit is B
4 222.4(8) (4).

The terzs and conditions in & Forest sarvice grazing permit
irztude, but are not limited to, the numBer cf livestock to ke
grazed, the allotzant(s) where the grazing activity may ocour, and

she parmitted grazing ssason. in order %s raceive a new tarm

grazing permit upen the expiration of the previous term grazing
perDit, & parmittes RUST submit an *Applicatien for a Ter=m Grazing
Jermiz" to the Forast Service. An sxpiring term grazing perzit

rolder has first prierity for recsipt for a nevw parmit provided

3



that tha perzittes had been in cempliance with ths tarms and
corditions cf the axpiring permit.

Graizing without Forast BServics authorization on Natioral

Forsst lands iz subject %o a sment of an “unsuthorizsd grazing
yse” rats. 35 C.F.R. § 222.50(R). Forsst service policy specifies
that the rate for unautherized use is based on the £ull commercial
wvalue of leased forage, unadjusted for differential operating costs
for gTa;

rangelands. Id.; gss also, Cecl

ing NHational TFerest Systam lands and laasad private

tion =7 Russell Ward at § 35.

c. asalvais

wiz is wall-settled =nat histesical grazing practices on
public land was a privilage amd conferred ne lagal right on the
user.” lUnited Stages v, Gardnar, 503 F.upp. 1194, 1402 (D.Nev.
1995) (citing Buford v, Houks, 133 TU.S. 120 (1890))7 mse alse,
oaborns v, United Staces, 14§ F.2d 892, 994 (9%h Cir. 1844) (Unizad
States’ tacit consent to use ef public lamds by stookmen fer

grazing did net confer any vestad rights on them). Further, in

gardner v, Stagex, 892 T.Supp. 1301, 1303 (D.Nev. 1385), tha Court
axprassly rejsctsd tha plaintiffe’ argument that their pradecesssrs
scguirsd vested watar rights on naticnal forsst lands mnd that
grazing zight are "appurtenant” te such vatar rights. Thersfere,
Plainciffs’ contention that thay hold "valid axisting property
rights to the vatar and range for the purpese of raising livesteck”

on forast lands Decause thelr predecessors grazed §eck on the land

14




S FOREST

A

st issue in the 1880‘m is without merit.’ Meresver, whathez

Plaintiffs own cartain water rights®, in accerdance with New
Mexiso law (ths law of prier spprepriatien), doas not changs the
fact that such rights da not daprive the Forest Servica er its
statutory autherizy and responsibility te Tequlate the use and
occupancy sf National Forest Gystes lands for livestock grazing
through the issuanea of grazing permits.

(1) Z2xespass -

Traspass is defined as an entry upon the real estats of

r without tae germisaion or invitation of the parson lawfully
entitled to possessicn. Restatament (Sscend) of Torts §§ isa-139
(196%). One whe, vithout right, antars public lands of the unitad

Statas is A tTESRI . Uzized svateg y and, 505 F. Bupp.

1gs. 167 (D.Cole. 1881), ALZrd, €71 T.2d 1247 (lon Cir. 1982).
With respect to its own land, the government has tha right of an
erdinary preprietor, to maintain its possi sion and te prosecute
TTaspassers. Ligl uni , 167 U.S. 518, 524 (18%7).
It may deal with such lands precisaly as & privats individual mey
deal wizh his property. Id.

It is clesr that the United States owms tha Glla Natioral

rorsst and the Apache Natisnal Forsst. It also is clear that the

ntiffs make other aryuse to support their pesizicn,
howevar, thess argusents =arit ne discussien. Ses Ex. DB-4.

% qme Court doss not nesd to addrass the issus of vhether
Plaintiffs appropriated the vatar in peeerdance with Nev Hexice
in order te grant the United States’ motion for sumzary judgment
facause it i8 not & material fact raquiring resslution.

15
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Forest Service, P L 1] y authority, i thase
lands for livestock grazing. MXoreovar, such grazing use rsquirss
that an individusl secure written authozizatien in tha form ef a
grazing permit befors placing livestock on Xaticnal Forest lands.
Plaintifss do not dizpute that their cattle are grafing on ¥ational
Forast lands without writtsn authorizaticn frea the Forest Bervica.
Pased on the foregeing, the Court #inds that Plaintiffs are
trospassing on faderal land. Accerdingly, the United Statas otion
for Summary Judgment will ba qu;\tld. Plaintirfs’ Complaint will
ba dismissed with prejudice. Plaintiffs will be snjcined fre=
grazing their livastook on the Gils Naticnal Forest and the Apache
Mational Forast, until such time as the Unizad States through the
Torest Bervice, under its laws and ragulatiens, shall authorize

: grazing. Defendants shall have judguent against Plaintizrs.

et
Defandants have twenty (%) days te submit an affidavit to the
court outlining the amount of damages and the fess claimed By
Defandants pursuant to 3§ G.F.R. § 222.50(h) for unauthorized
grazing usa. Plaintiffs shall have 20 days tharsaftar %6
contradict by affidavit tha ameunt c2aized by Defendants, and, i
racessary, the matter will ba set Zor hearing. The MWotisn t5
Intervens will ba dismissad as 2eot.

A Judgnent in accordance with this Memorandu= Opinicn shall ke

enterad when tha damages issua is resolved.

b L

[OWARD C. BRATTON
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